IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH

 AT HYDERABAD

 

W.P. NO.     1615                OF  2010

 

Between:

"SAKTI", a voluntary social organisation

for the upliftment of Tribes People,

(Regd.No.76/85) Rampachodavaram,

East Godavari District, represented by its

Director, Dr. P. Sivaramakrishna










..…. PETITIONERS

     AND

 

1. Union of India, rep. by its Secretary to Government,

    Ministry of Tribal Welfare,

    Government of India,

    Shastri Bhavan, NEW DELHI - 110 001.

2. State of Andhra Pradesh, rep. by its Secretary to

    Government, Social Welfare Department,

    Secretariat Buildings, Saifabad,

    HYDERABAD.

3. A.P. State Level Monitoring Committee

    (Under ST & Other Traditional Forest

     Dwellers (Recognition of Forest Rights) Act,2006)

    represented by its Member Secretary &

    Commissioner of Tribal Welfare,

    Sankshema Bhavan, Masab Tank,

    HYDERABAD.

4. Principal Secretary to Government,

    Tribal Welfare Department,

    Secretariat Buildings,

    Saifabad, HYDERABAD.
..RESPONDENTS

 
AFFIDAVIT FILED ON BEHALF OF THE PETITIONERS

I, Dr. P. Sivaramakrishna, son of  late Venkatanarsaiah, Hindu, aged about 60 years, Director, ‘SAKTI’, a voluntary social organization, Rampachodavaram, East Godavari District,  presently  resident of Hyderabad, do hereby solemnly and sincerely affirm and state as follows:

1.
IMPORTANCE OF THE CASE:  I am the Director of the Petitioner organization and as such I am well acquainted with the facts of the case.    I am filing this petition representing  the interest of public in general and tribes people 
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living in forest areas in Andhra Pradesh in particular. I submit that the total forest area in the State of Andhra Pradesh covers in an extent of 63,779.22 sq.kms. out of which 50,000 sq.kms. is under reserve category.  Out of the total area only 09.1% is the thick forest whereas the remaining forest area is either degraded or sparsely populated by trees.  Out of the said total forest area nearly 42,262.03 sq.kms. area is in tribal areas.  The total tribal population in 8 scheduled districts, where forests are largely founds, is 50,24,104 lakhs as per 2001 census.   The Chenchus, Kolams, Thots, Konda Reddis, Khonds, Gadabas, Porjas, Konda Savaras, who are recognized as Primitive Tribal Groups in the State primarily depend on forest resources.  In addition to these groups, several hill tribes like Koyas, Gonds, Konda Doras, Manne Doras, Valmiki, Bagatas, Jatapus etc. are also depending largely on forest resources for supplementing their meager income and food production.  Out of the 33 tribal groups in the State, 30 tribal groups stay in and around forest areas while the remaining 3 tribal groups stay outside the forest.  I submit that in independent India, for the first time, an enactment called ‘The Scheduled Tribes & Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006’ is passed recognizing and vesting individual and community rights to the Scheduled Tribes living in forest areas and if such right is not protected now, the succeeding generations would loose their rights over the land.

2. LOCUS STANDI: I submit that I am the Director of the Petitioner organization and I did research in tribal songs of Andhra Pradesh tribes and submitted my thesis to the Osmania University and I was awarded the Degree of Doctor of Philosophy in Telugu in 1982.  During my research study, I found that the tribes people are exploited by non-tribes in many ways and fruits of various governmental schemes are not being enjoyed by them.  The tribes people, who are mostly illiterate are not aware of their rights under various protective 
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legislations enacted for their benefit.  Hence, I thought of uplifting them from their deprived and depraved state.  That idea took shape in the formation of an association and it was named as SAKTI (Search for Action and Knowledge through Tribal Initiative).  The said organization was registered as a Society under Societies Registration Act, 1860 on 25-02-1985 and was given registration No.76 of 1985.  I submit that the office of the said organization is located at Rampachodavaram and its activities extend to Scheduled Areas of entire State in general and Khammam, West Godavari, East Godavari Districts and Nallamala forest area covering Nalgonda, Guntur, Prakasam, Mahaboobnagar and Kurnool districts in particular.  The main objectives of the said organisation is the upliftment of tribes, maintenance of ecological balance, protection of environment, prevention of illegal land transfers etc.  The said organization is being financially supported by the international and national organizations like Action Aid India, Hyderabad and WWF, New Delhi.  It extends its organizational support to Integrated Tribal Development Agency and other Governmental and Non-Governmental organizations working in the Scheduled Areas.  The locus standi of the Petitioner to maintain a Writ Petition in the interest of the Tribes and for protection of ecology was upheld by a Division Bench of this Hon’ble Court in a decision rendered in W.P.No. 11136 of 1990 dated 03-04-1992 reported in 1992(2) ALT 514. The 1st Petitioner earlier sought cancellation of mining leases in Scheduled Areas of East Godavari District in W.P.3734 of 1993 and the same was allowed on 27-08-1993 and the matter was taken to Hon’ble Supreme Court by the affected parties and the decision is reported in AIR 1997 SC 3297.  Recently, the Hon’ble Supreme Court in Civil Appeal 2805 of 2009  dated 24-04-2009 directed the Government of Andhra Pradesh to appoint Officers under Sec.21 (2) of SC & ST (Prevention of Atrocities) Act, 1989 for initiating prosecution for contravention of the provisions of the Act, at the instance of the Petitioner.
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3. HISTORY OF TRIBAL LAND RIGHTS: I submit that the tribal people in India have been living in the forests for centuries together without any rights over the land under their occupation except the customary rights recognized from time to time.  A tribe was identified with the territory and even given its name to the geographical area under their occupation and control.  The individual tribal considered himself as the owner of the land he occupied by virtue of his traditional association and his personal effort in making it cultivable.  The tribal communities developed their own traditional system of land management. Forests are closely associated with tribal economy and culture.  They depend on forests for food, fuel, wood, housing material, herbal medicines and fodder for cattle and material for agricultural implements.  Their culture is also influenced by forests. They worship many trees.  But the new legal system gradually superseded the traditional system and the tribal as an individual has become unequal and could not withstand the pressure exerted by the new legislations relating to forests. The introduction of the Forest Act brought the adverse affect of legislation on their lives for the first time as they were not used to the so called civilized attempts of recognition of rights over the land till then. I submit that before British Rule, tribes inhabited the forest and mountain areas between Hindu kingdoms. When the East India company came into contact with tribes,  its officers began to impose a kind of authority over them.  For the first time in 1855. Lord Dalhousie, the then Governor General of India, proclaimed a Forest Policy, namely the timber standing on State Forests was State property. It stepped in to prevent the entire deforestation of the country. The reserving of forest started in 1860 and even though it was intended to protect the forests, it resulted in depleting the forest and looked as a source of revenue by selling timber to supply the railways. More systematic interventions, however, began in 1864 with the appointment of the first Inspector General of Forests D. Brandis. The imperial Forest Department was formed in 1864 with the help of experts from Germany. 
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The enactment of the Indian Forest Act in 1865 facilitated the acquisition of forests by the State and in 1878 the customary rights of rural communities to manage forests were also curtailed. The Indian Forest Act of 1878 expanded the powers of State by providing for reserved forests which were closed to the people and by empowering the forest administration to impose penalties for any transgression of the Act. The forest policy statement of 1894 further consolidated the position of State by enabling it to forcibly take over all forests, including private and community forests. The policy denied recognition to the legitimacy of conventional conservation practices of people living in and around forests This was done in the name of public benefit itself. Providing teeth to these provisions, the Forest Act of 1927 specifically denied people any rights over forest produce “simply because they were domiciled there”. The government blamed deforestation on tribal practice of shifting cultivation. Similarly the process of recording ownership was haphazard and left many families with no official title to their land and they were classified as ‘encroaches on government land’. The defiance of forest regulations also formed part of the countrywide campaigns led by the Indian National Congress in 1920-22 and 1930-32. Gandhi’s visit to Cuddapah in South-Eastern India in September1921 was widely hailed as an opportunity to get the forest laws abolished. In nearby Guntur peasants actually invaded the forests in belief that Gandhi Raj had been established and the forests were open. Ten years later, during the Civil Disobedience movement the violation of forest laws was far more widespread. Even though after independence the tribal rights were protected by various legislations and Constitution, in reality, the exploitation and oppression continued and was accepted as normal. The 29th report of the Commissioner for Scheduled Caste and Scheduled Tribes bears testimony to this. The subject of ‘Forest’ was in the State list till it was added in the Cuncurrent list as item No.17-A under Constitution (42nd Amendment) Act. So far as Andhra Pradesh is concerned 
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there was A.P. (A.A.) Forest Act, 1982 adopting Madras Act and A.P. (T.A.) Forest Act, 1355F till it was integrated as A.P. Forest Act, 1967 and it received the assent of the President of India. The Indian Forest Act, 1927 is also in force.  Chapter II of the A.P. Forest Act, 1967 deals with the power to reserve a forest, notifications, proclamation by forest settlement officer, compensation for rights, extinction of rights not claimed,   penalties for trespass or damage etc.

4.
I further submit that the recognition of ownership rights to the tribes over the lands in their occupation either in the so called reserve forest area or outside it was hanging in balance since several decades without any resolution. I submit that in the scheduled areas of the State, large tracts of the land was either not surveyed or where it was surveyed, the records are not up to date.  The matter was discussed in a meeting held by the then Hon’ble Chief Minister on 14-06-86 and it was decided to create five units for taking up comprehensive survey and updating the land records in tribal areas and to complete the work within a period of five years.  G.O.Ms.No.737, Revenue (R)  Dept., dated 26-06-86 was issued for the said purpose.  This was followed by G.O.Ms.No.758, Revenue (B) Department, dated 1-07-2986 to take up a crash programme of assignment of lands to tribes known as “Telugu Girijana Maagani Samaradhana”.  In the meanwhile, the Forest (Conservation) Act, 1980 came into force with effect from 25-10-1980.  I submit that the Government of India  issued six orders on 18-09-1990 in pursuance of the National Forest Policy of 1988 and one of the orders related to regularization  of encroachments prior to 24-10-1980. 

5.  FOREST RIGHTS ACT & RULES:
I submit that ultimately, Union of India enacted ‘The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006’ with effect from 2-01-2007 addressing the long standing insecurity of tenurial and access rights of forest dwelling tribes. I submit that the Central Government constituted a Technical support group on 
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12-2-2007 for framing Rules and basing on their report, the Rules under the Act were framed on 1-1-2008 called “The Scheduled Tribes and Other Traditional Forest Dweller (Recognition of Forest Rights) Rules, 2007.  I submit that the Act defines “community forest resource”,”habitat”, “forest dwelling Scheduled Tribes”, “forest land”, “forest rights” etc. among other things.  Sec.3 defines the forest rights for securing individual or community tenure and they include:

(a) right to hold and live in the forest land for habitation or for self-cultivation for livelihood;

(b) community rights;

(c) right of ownership, access to collect, use, and dispose of minor forest produce which has been traditionally collected within or outside village boundaries;

(d) other community rights of uses or entitlements such as fish and other products of water bodies, grazing and traditional seasonal resource access of nomadic or pastoralist communities;

(e) rights of primitive tribal groups and pre-agricultural communities;

(f) rights over disputed lands;

(g) rights for conversion of pattas or leases granted by authorities on forest lands;

(h) rights of settlement and conversion of all forest villages etc. into revenue villages;

(i) right to protect, regenerate or conserve or manage any community forest resource which they have been traditionally protecting and conserving for sustainable use;

(j) rights which are recognized under any traditional or customary law of the concerned tribes of any State;

(k) right of access to biodiversity and community right to intellectual property and traditional knowledge;

(l) any other traditional right excluding the traditional right of hunting or trapping;

(m) right to in situ rehabilitation  in respect of displaced tribes prior to 13-12-2005.

Sec.4 of the Act deals with recognition and vesting of forest rights in respect of Scheduled Tribes and others who occupied forest land before 13-12-2005.  The 
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right so conferred shall be heritable but not alienable or transferable and shall be registered jointly in the name of both the spouses in case of married persons and in the name of single head in the case of a household headed by a single person.  The area recognized shall not exceed four hectares.  The procedure for vesting of forest rights is prescribed under Sec.6 of the Act.  A three tier structure consisting of Gram Sabha, Sub-Divisional Level Committee and the District Level 

Committee has been envisaged and the decision of the District Level Committee was held to be final and binding.  Rule making power was given in Sec.14 of the Act.   I submit that while framing the rules, the rules travelled beyond the provisions of the Act and sometimes it was silent on some aspects.  A perusal of the provisions of the Act would indicate that the forest rights are broadly classified as individual rights and community rights.  In respect of individual rights, the rules assume that the tribals are literate and  aware of the provisions of the Act and presupposes the grant of forest rights on the claim made by the tribes. In respect of community rights, there is no clarity at all.  I submit that a combined reading of Secs.4 and 6 of the Act would make it clear that the Central Government recognizes and vests forest rights in the forest dwelling Scheduled Tribes and other traditional forest dwellers and casts a duty on the Gram Sabha to initiate such process by receiving such claims. The claims would be consolidated, verified and a resolution would be passed thereafter and a copy of the same would be sent to the Sub-Divisional Level Committee.  The Sub-Divisional Level Committee would examine the resolution passed by the Gram Sabha and prepare the record of forest rights and forward to the District Level Committee for a final decision. In this process, the functions of the Gram Sabha were delegated to the Forest Rights Committee constituted under Rule 3 which was not envisaged under the Act. Though  the concept of Gram Sabha in this Act is different from the concept of Gram Sabha under the Panchayat Raj Act, the Secretary of the Gram Panchayat is made the Secretary of Gram Sabha under 
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Rule 11 (6).  Though Rule 13 mentions the list of documents as evidence of forest rights, at least two of the documents mentioned in the said rule were directed to be produced in support of the claim under Rule 11 (a) which is not expected from a Tribe. I submit that no provision is made for publication of the resolution of the Gram Sabha or publicity of the same.  The concept of ‘person aggrieved’ as is known to the literate civilized society is incorporated in the rules for making appeals and it definitely requires the assistance of a person knowing some rudiments of legal procedure.  This assistance is obviously absent in tribal hamlets. There is no provision for condonation of delay in filing the appeals. The right of the person aggrieved is lost after the prescribed period of sixty days. I submit the whole process of ‘recognition and vesting of forest rights’  is reversed by making the tribe an applicant and the authorities, the grantor of rights rather than recognizing and identifying the tribe and vesting the forest rights on the basis of the official documents mentioned in Rule 13 available with authorities.  This process resulted in the lopsided recognition and vesting of forest rights only to 40% of the tribes when they should have covered the entire 100%.  I respectfully submit that the act of recognition and vesting of forest rights does not depend on the claim of the tribe but on the preexisting right of the tribe and its recognition.  When this is the situation with regard to individual claims, there is no clarity with regard to the persons/groups claiming community rights and nature and classification of such rights in the rules.  The number of community rights mentioned in Sec.3  were not at all recognized and recorded any where in any forest village.  Sec.3 (h) of the Act has not been operated at all in the entire forest area of Andhra Pradesh.  I submit that though the traditional or customary law of the concerned tribes was studied by the Tribal Cultural and Research Training Institute, Hyderabad, no such right was given to any tribe under the Act.  Similarly, the right under Sec.3 (m) was not implemented.  I submit that a perusal of the rights indicated in Sec.3 would make it clear that the tribes themselves 
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were made the rulers of the forest land with clearly defined rights under various categories and the forest authorities were reduced to the role of mere controllers but unfortunately the same is implemented in breach. Hence I submit that the recognition and vesting of forest rights on the tribes in the forest areas of Andhra Pradesh needs a relook into the matter and requires a thorough revision.  Otherwise, the provisions of the Act are frustrated leaving many genuine tribes without rights over the land.

6.
IMPLEMENTATION DEFICIENCIES: I further submit that I have been associated with the implementation of the provisions of the Act at various stages contributing my mite and addressed letters on 5-6-2008, 20-08-2009 and 24-08-2009 bringing to the notice of the respondents, the various gaps in the implementation process and sought rectification. In these letters I requested 1) to instruct/train social mobilisers to prepare ‘traditional customary boundary’/maps; 2) to circulate literature on the ‘evidences’ from Census of India, Anthropological Survey of India, writings of eminent anthropologists, Tribal Cultural Reserch and Training Institutes etc.; and 3) to devise criterial to facilitate the Grama Sabha to identify the nature and extent of enjoyments in the traditional boundaries and habitats and to instruct to record the concessions allowed for the community in the reserve forest which are still in use.  There was no response form them. The result is poor implementation of the provisions of the Act.  The same impression has been gathered by the Centre for Economic and Social Studies, Begumpet, Hyderabad which did a study on the implementation of the Act. The study was conducted by taking four panchayats in Scheduled areas and one panchayat each in tribal sub-plan area and plains non-scheduled area. The study felt that the actual process of implementation on the ground was largely undemocratic and non-participatory and the Gram Sabhas were held at Panchayat level but not at habitation or habitations level which was prescribed 
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under the Act.  The study noticed that a number of people were not sufficiently aware about the provisions of the Act and at the time of creating awareness, many villagers were away.  Many did not attend the Gram Sabha as they were engaged in their daily works.  Due to communication gap between officials and people, awareness and communication could not reach the grass root level and the same situation prevailed throughout the Sate.  The study also noticed that there was political interference and highly influential people who are not eligible have submitted claims in some areas.  In most of the areas, the claimants applied for their individual entitlement and not for community rights such as grazing lands, pathways, burial grounds, temples, rivers and streams etc. The enquiries conducted at Grama Sabha are stage managed and the enquiries conducted at higher level are without any transparency.  The study noticed that the interference of the Forest Department was there at Gram Sabha level and the claims which were accepted by the Gram Sabha were the claims accepted by the Forest Department only. The report further reveals that no community rights were claimed by  Nagalutigudem  habitation in the Siddapuram Panchayat  of Atmakur Mandal and revenue division ,  inspite of the participation of Project Officer ITDA (Chenchus) and Forest range officer in the meeting of Grama Sabha  to record the claims. Though  number community  uses , such as tanks, wells , footpaths , dwelling sites, historical and sacred places  were recorded  by the forest dept  and  incorporated in the management plan of Nagarjuna Sagar Srisailam Tiger Reserve, only  electrical lines, school buildings and  few recently constructed temples  were recorded in the Nagarjuna Sagar Srisailam Tiger Reserve,  which part of Rajeev wildlife sanctuary  in Nallamala forest, which is the habitat of the Primitive Tribal group Chenchus. In the tribal areas of East Godavari District, only areas developed under JFM programme were recorded as community rights. The burial grounds, sacred places, traditional village council meeting places, dancing grounds, water bodies etc  were not at all recorded which are already allowed  by 
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the forest dept in their  working plans. The Sub Divisional Revenue committee of Markapuram Revenue Division and District Level committee in Praksam district finished the process of finalization and declaration of rights without giving an opportunity for the Grama Sabha to file appeals before the DLC against the claims rejected by Sub Divisional committee. Thus a funded study of an established organization also noticed the drawbacks in the implementation process and in view of the date of completion, no new claims are entertained and no concerted effort to give rights to all eligible tribes is taken up leaving a large number without rights over the land under their occupation.  

7.
I submit that the total forest area in the State of Andhra Pradesh covers in an extent of 63,779.22 sq.kms. out of which 50,000 sq.kms. is under reserve category.  Out of the total area only 09.1% is the thick forest whereas the remaining forest area is either degraded or sparsely populated by trees.  Out of the said total forest area nearly 42,262.03 sq.kms. area is in tribal areas.  The total tribal population in 8 scheduled districts, where forests are largely found, is  50,24,104 lakhs as per 2001 census.   The Chenchus, Kolams, thots, Konda Reddis, Khonds, Gadabas, Porjas, Konda Savaras, who are recognized as Primitive Tribal Groups in the State primarily depend on forest resources.  In addition to these groups, several hill tribes like Koyas, Gonds, Konda Doras, manne Doras, Valmiki, Bagatas, Jatapus etc. are also depending largely on forest resources for supplementing their meager income and food production.  Out of the 33 tribal groups in the State, 30 tribal groups stay in and around forest areas while the remaining 3 tribal groups stay outside the forest.   The Chenchus in Nallamala area are under threat of eviction in view of declaration of Tiger Reserve and other tribes who are not given the documents of title are also liable to be evicted.  It is therefore just and necessary that this Hon’ble Court may be 
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pleased to grant stay of eviction of the  scheduled tribes and other traditional forest dwellers who are in occupation of forest land as on 13-12-2005, pending disposal of the above Writ Petition.  Otherwise the interest of those Scheduled Tribes would suffer.

 8. 
I submit that we have no other effective alternative remedy except to approach this Hon'ble Court under Article 226 of the Constitution of India. The Petitioner has not filed any Writ Petition, suit or other proceedings for the relief or reliefs sought herein. 

    
For all the aforesaid reasons, it is therefore prayed that this Hon'ble Court may be pleased to issue any appropriate Writ, Order or Direction more particularly one in the nature of a Writ of Mandamus directing the respondents:

(i) to identify the forest dwelling Scheduled Tribes and other Traditional Forest Dwellers in the Forest areas of Andhra Pradesh and confer forest rights in accordance with the provisions of the Schdeduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 irrespective of non-submission of their claim forms under the rules by reading down Rule 11 of the Rules framed under the Act 2 of 2007;

(ii) to take up proper recording of community rights and tenures specified under Sec.3 of Act 2 of 2007 in villages defined under said Act

 and pending disposal of the above Writ Petition, to direct the respondents not to evict the forest dwelling Schduled Tribes and other Traditional Forest Dwellers who are in occupation of forest land as on 13-12-2005 from the forest areas as provided under sub-section 5 of Section 4 of Act 2 of 2007, and pass such other 
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further orders as this Hon'ble Court may deem fit in the circumstances of the case.










DEPONENT

Solemnly affirmed and signed his name

in my presence on this 26th day of  January, 2010
at Hyderabad.

BEFORE ME

ADVOCATE :: HYDERABAD

VERIFICATION STATEMENT

     
I, P.Sivaramakrishna  S/o.Venkata Narasaiah, being the Director of the Petitioner organization and acquainted with the facts do hereby verify and state that the contents of the paras 1 to 7 of the Affidavit are true and correct to the best of my knowledge and belief and I believe the same to be true. 

 Hence verified at Hyderabad on this the 26th day of January, 2010
COUNSEL FOR PETITIONER
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Director, Dr. P. Sivaramakrishna.
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     AND

 

1. Union of India, rep. by its Secretary to Government,

    Ministry of Tribal Welfare,

    Government of India,

    Shastri Bhavan, NEW DELHI - 110 001.

2. State of Andhra Pradesh, rep. by its Secretary to

    Government, Social Welfare Department,

    Secretariat Buildings, Saifabad,

    HYDERABAD.

3. A.P. State Level Monitoring Committee

    (Under ST & Oteher Traditional Forest

     Dwellers (Recognition of Forest Rights) Act,2006)

   represented by its Member Secretary &

   Commissioner of Tribal Welfare,

   Sankshema Bhavan, Masab Tank,

   HYDERABAD.

4. Principal Secretary to Government,

    Tribal Welfare Department,

    Secretariat Buildings,

    Saifabad, HYDERABAD.
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The address for service on the above named Petitioners is that of their counsel A.RAMALINGESWARA RAO, Advocate,H.No.3-6-207/1 & 2, Opp:Lane Telugu Academy, Maqdoom Marg, 15th Street, Himayathnagar, Hyderabad-29
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(i) to identify the forest dwelling Scheduled Tribes and other Traditional Forest Dwellers in the Forest areas of Andhra Pradesh and confer forest rights in accordance with the provisions of the Schdeduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 2006 irrespective of non-
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submission of their claim forms under the rules by reading down Rule 11 of the Rules framed under the Act 2 of 2007;

(ii)  to take up proper recording of community rights and tenures specified under Sec.3 of Act 2 of 2007 in villages defined under said Act
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